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BENEFICIARIES IN FAMILY TAKAFUL
IN THE GLOBAL CONTEXT

Mohd. Ma’'sum Billah?

Under Islamic law, the beneficiary in an insurance policy cannot be determined based on
a nomination clause. A nomination in a policy is just a mere formality, which has no effect
as to the benefits of the policy. This is because the benefits from a policy are not outside
the property of the policyholder, rather any policy or any form of savings under the name
of a person must be regarded as his own property and he shall have his/her legitimate
proprietorship over such a property.

Therefore, the beneficiary in a policy may be determined based on the test of whether one has an insurable
interest on the subject matter of the policy, and one’s insurable interest over a policy under Islamic law may
be determined based on the principlegldflilkiyah (ownership)al-Mirath (inheritance) andl-Wasiyah
(bequest). In other words, the benefits from an insurance policy would be regarded as the property of the
policy holder, and the policy holder, so long as he is alive, would have the sole owng@rsleps the

policy holder createal-Waqaf out of the policy) of the benefits of the policy, but after his death the
benefits would be disbursed and distributed to the rightful persons relying on the prin@plglrath
andal-Wasiyah

Relying on this contention it is suggested here that the right of the beneficiary in any kind of policy should
first go to the policy holdémwho pays regular premiums as savings for future security against unexpected
risk. However in two situations the policyholder will cease to have his right of beneficiary over the benefits
of the policy. Firstly, if the policy holder create$vaqgaf(charitable trust) out of the policy, thidagaf
becomes the property Aflah (s.w.t.)in which théwagqif(dedicator) has no right to hold his ownership nor

to seek benefits from it after it is given awaydemjaf®. Secondly, if the benefits of the policy are subject

to the settlement of the policyholder’s debt. Once the policyholder dies, it is suggested here that the right of
beneficiary over the benefits of the policy may move from the policyholder to the following recipients with
the following procedures:

(1) First of all the total benefits obtained from the policy would be calculated together with other legitimate
wealth left by the policy holder;

(i)If the policyholder has incurred a debt during his lifetime and it remains unsettled at his death, the
amount of debt would be deducted from the policyholder’s properties. Debt is a right of creatures
(Huququllbad) which should be settled before the settlement of the rigtiedf(s.w.t.)(Huguqullah}.



International Journal of Islamic Financial Services, Volume 3, Number 2

In the event of the death of a person, the right of the creature is any form of debt while thAlfagitsodv.t.)
is,interalia, the funeral prayesélatuljanaza) Thus, itis the general practice, under Islamic teachings, that
the debts (if any) of the deceased should be settled before proceeding to offer the funer&aleayker (
Janaza)This is indicated in the Quranic sanctions wiAdiah (s.w.t.)repeatedly says:

“(The distributionin all cases)is after the settlemenbf will (madeduring
the lifetime of the deceasedand debts” 8

“..(The distribution of deceasegropertytakesplaceonly) after the settlemenof
legaciesanddebts....”®

“... [Thedistributionin all cases]is afterthe paymenbf legaciesanddebts....”*°
The Holy Prophefs.a.w.)also said:

“Settle the debtof the deceasedbeforehis funeral’1!

In the aforementioned thragatof the HolyQur’'an and the tradition of the Holy Propl{sta.w.)jt has been
expressly sanctioned that, the distribution of one’s wealth after his death should take place only after the
settlement of his debts and legacies.

(iir) After the settlement of debt, the funeral expenses of the deceased (policyholder) should be
deductedrom his remaining propertiés Shaikh Mohammad Abduh expressed in one drétwasessions

that it is necessary undghari'ahprinciples to separate the funeral expenses of the deceased from of his
left property**

(iv)  The next step on the remaining properties of the deceased (policyholder) is the deduction of the
portion given away in his lifetime as-Wasiyah(will) 4. A will is enforceable only up to 1/3 of the total
property*® This is found in the saying of the Holy Proprea(w):

“Narrated by Amir bin Saadbin Abi Waggas® , hesaidthat: | wastakenveryill
duringtheyearoftheconquesbf Maccaandfeltthatl wasaboutto die. TheProphet
(s.a.w.)visitedmeandl asked:O’ Messengeof Allah (s.w.t.)] owna gooddealof
propertyandl haveno heir buta daughterMay| makea will, leavingall mywealth
for the causeof religious and charitable activities? The Prophet(s.a.w.)replied:
“No”. Againl| asked:May | do soin respectof 2/3 of my property?He (s.a.w.)
replied:“No”. | askedmayl dosowith 1/20fit? He(s.a.w.yeplied: “No”. | again
askedMay| dosowith 1/3ofit? TheProphet(s.a.w.)replied: Makea will disposing
of 1/3in that mannerbecausel/3 is quite enough(of the wealththat you possess)
for it is betterfor youto leaveyour offspringwealthythanto leavethempoor, asking
otherdfor help."®

It is also worth noting here that, the will may only be made in favour of the stranger (non-heir) because
a will made in favour of any of the heirs is not valid unless the remaining heirs consé&ntteitioly
Prophet$.a.w) said:
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“Narrated by Sarhil bin Muslim al-Khawlani, ® , the holy Prophet(s.a.w.)said:
Verily Allah (s.w.t.)hasbestowediponeveryentitled hisright (and)nowthereis no
will in favourof anyheir” 8

The Holy Prophety.a.w) also said:

“Narrated bylbn Abbags® : TheholyProphet(s.a.w.)Said:will in favourofanheir
is not permissibleunlesswhentheremainingheirsconsento it.” *°

Imam Shafii ® expressed two views as regards to a will in favour of an heir. Firstly, the will in favour of an
heir is not valid relying on thidadithreported by Amr Ibn Kharja.&):

“Narrated by Amr Ibn Kharja ® Theholy Prophet(s.a.w.)said: Thereis no will
madein favourof anyheir.” 2°

The second view of al-Shafii is that a will in favour of an heir may be valid if the remaining heirs consent
to it. This view is based on the followiktadith:

“Narrated by Ibn Abbas® the holy Prophet(s.a.w.)said: it is not permissibleto
makea will in favourof an heir unlesst is madewith the consenof theremaining
heirs.” %

To sum up, a will could be valid if it is made within 1/3 of the prop@rand the will should not be made
in favour of any heir unless the remaining heirs consciously conseft to it.

The will should be made during the lifetime of the legator but the legatee has no right to enjoy the benefits
of the will until the legator die®ahral-RagaigandMajmaal-Anhurruled:

“A will isanactconstitutinga personproprietor of another’spropertygratuitously
by that otherpersonfollowing his owndemise.”*

A similar principle has been laid down in the following juristic view:

“The ownershipunderawill couldbetransferredonly afterthedemisdof thelegator)” %
While Al-Ma expressed that:

“A will is a directionfor appropriation(of property)afterone'sdeath”. 6
A similar ruling has been given by al-Hilli that:

“A will is that which rendersone with ownershipor benefitsover a particular
propertyonly afterthelegator’sdeath.” #
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In the light of this analysis and based on authorities it is suggested here that, in an insurance policy if the policy
holder nominates a stranger (outside the heirs) in the policy, the nominee shall not have any right over the
benefits of the policy, rather he may be treated as a mere it the policyholder expressly mentions

that the benefits from the policy are to be regarded as a will in favour of the nominee, then the nominee will have
the right only up to 1/3 of the total property of the policyholder. If the policyholder nominates any of his heirs,
the nominee in this case also may be treated as a mere trustee and will have the right of a portion over the
benefits of the policy according to the principlealeflirath. But if the nominee is among the heirs and the

policy holder expressly mentions in the policy that the policy is made as a will in favour of the nominee (heir),
the will in this case may not be valid unless the remaining heirs of the policy holder consent to it.

(V) After all these aforementioned deductions, the final step on the remaining properties of the
policyholder(deceased) after the settlement of the aforementioned obligations is to distribute them among the
heirs of the policyholder according to the principleasldflirath. This is indicated in the following sanction
whereAllah (s.w.t.)rules:

“Fromwhatis left by parentsandthosenearestelated(nextofkin), thereis a share
for menand a sharefor women,whetherthe property be small or large - a
determinatedshare.”

To conclude here that, after one’s demise, the debt (if any) shall be settled first prior to the actual
distribu tion of his property left by him according to the principlealefirath. It will then be
followed by the funeral expenses and also the disbursement of the portion created as a will (which
should not exceed 1/3 of the whole property).
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